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Court of Appeals of tlie District of Columbia. 


No. 2992. 


Giustino Scogna, Appellant, 


vs. 

Victoria Scogna. 


a 


Supreme Court of the District of Columbia. 
In Equity. No. 34259. 


Giustino Scogna, Plaintiff, 
vs. 

Victoria Scogna, Defendant. 


United States of America, 

District of Columbia, ss: 

Ro it remembered, that in the Supreme Court of the District of 
Columbia at the Citv of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill. 

Filed April 17, 1916. 

In the Supreme Court of the District of Columbia. 

No. 34259. Equity Docket, 

Guistino Scogna 
vs. 

Victoria Scogna. 

To the Honorable the Justices composing said Court: 

l«t The petitioner states that he is a citizen of the United States, 
resident in the District of Columbia; and sues in Ins own right. 

2nd. The petitioner states that the defendant is a citizen of the 
United States, whose legal residence is a judicial question, but at 
present residing in this District, who is sued in her own right. 

1—2992a 




GIUSTINO SOOGNA VS. VICTORIA SCOGNA. 

'* i' 1 ' J 11 ® petit‘oner states that he and defendant were married 
oil the nd day of I-ebruary 1905 in Philadelphia, Pa., by Reverend 
Fa ,ler paruso > lier maiden name being Victoria Conte 

a hIT rV 1 " 1 following day petitioner and wife established 
a home in Baltimore Maryland where the family continued to 
reside for one year. Thence the family moved to Annapolis Marv- 
land, "here they remained for two years. Thence the f-imilv 
returned to Baltimore, Maryland, remaining one year. Thence 
the family returned to Philadelphia, Pa., remaining six months 

veil T u. f T > ret , Urned t0 Annapolis, Md. remaining one 

' ear - 11 e . nie th P fami !>' amoved July 11, to this District, where 
petitioner has resided si nee. 

2 , ;; th - T ' ,at as fl ‘ nit of onion four children were horn, as 

lis Md iv)'r : «5 er,,, " P i 'i a I’*'!- IVccmher Hi. 1905 in Annapo- 
hs. Md" leterScogna horn April 2o, 1907 in Baltimore, Md ■ 1 „cv 

T'lt" 1 -' w!T "• 10 I °°, in rhihidolphia. Pa., who died Jan- 
: ‘ \ 1,1 aJmslon. D. C.; A ictor Scoima born May ‘25 1910 

WashVngton 1S I) C’ LuCV S< '° CTa November :ii, 191:1 i„ 

\ Tllat rlef endant, in the latter part of Mav 

Amend e filed 1914. was under police observation here as to' lier 
Ma> lo. lb. sanity, hut was permitted bv the Police Authorities 

on Tune 1 101 i" ' C , ,,f O^'tinbia to leave the District 

n ' -ihJ 9 ? 4 . and returned to the home of her father Pietro 

defendant*intended 0 to‘^d £ ,dlade,phia ' Pa ‘ a "d that by said act 
e on tant intended to and did. desert petitioner; and she has not 

since shared petitioner’s bed and board of her own volhfon or a 

.i “'sii ” n “ * iih h,r "* 

7th. That after remaining with her father awhile she went to 
eadimr. Ia.. taking with her Jerome (who wrote a letter to peti 
Boner thence on September 8. 1914 that he was starving) ^ 

delrd.ia C °" te t0 ° k Jerorile back ™la- 

8th. That thence defendant went to Chicago, Illinois with Tnev 

the attention of the po,ipe a " thori ’ ties and « 

b™. rf p«,w. mother, where ,he h„ & 

10th. That notwithstanding defendant was well provided with 
all necessities of herself and children bv petitioner defend 
3 ant unjustly charged petitioner with non-support in the 
Juvenile Court, D. C. on April 5. 1916 where netitinrl 
commanded to appear, in Cause No 2688 on Wi? U loir w 

the 20th r dav n oi n Apif a i916"t e ^ hearinfir and ad i«<M«tion’ii 

file the present bij}. P ’ gU ' e ° PP ° rtun,t >' intermediately to 

11th. That petitioner still believes defendant to be of unsound 
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mind, and of insufficient responsibility to be entrusted with the 

care of said children. . . ■, . a 

12th. That defendant has on several previous occasions deserted 

petitioner and the children; and threatened Ins life with a revolver. 
Wherefore the premises considered, petitioner pra*s: , 

1st, That appropriate process may issue from this Court, to 
fendant directed commanding her to answer the exigency o 1S 
1 *11 

n 2nd. That the legal custody of said children may be awarded pe- 
. • . • 

* 3rd' That petitioner may be awarded a decree of divorce a mensa 

4th. That petitioner may have such further and other relief as 
to this Court seems just. GIUSTINO SCOGNA. 

I do solemnly swear that I have read the bill by me subscribed 
and know the contents thereof; that the facts therein stated as of 
my personal knowledge are true; and those stated upon inclination 

and belief, I believe to lie true. GIUSTINO SCOGNA. 

4 Sworn to and subscribed before me, this 17th day of April, 

l-J^' C. M. FORREST, 

[SEAL ' J Notary Public. 

J. H. ADRIAANS, 

A'tt’y for Plaint off 

Answer. 

Filed April 25, 1916. 

* ****** 

The defendant for answer to bill for limited divorce in this action 
says: , 

2. Answering paragraph^ defendant says that her legal domicile 
is that of her husband who is a resident of the City of W aslnngton, 

District of Columbia. 

3. Defendant admits paragraph 3. 

4. Defendant admits the allegations of paragraph 4. 

5 Defendant admits paragraph 5. „ _ 

6 Answering this paragraph of the Bill defendant says that 
during the Spring of 1914 and following the birth of her last child, 
Lucy and as a result of puerperal fever contracted during ber child¬ 
birth’ that the defendant became temporarily afflicted in mind as 
well as* bodv. That whether during that time while residing with 
her husband she was under police observation she cannot now say, 
but says that she is advised that said fact if true is immaterial. De¬ 
fendant admits that she was permitted to leave the District on June 
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? n( ^ sa - vs ^ er husband escorted her to the rail¬ 

road station, purchased her ticket and gave her a small sum of 

money with which to go to the home of her father in Phila¬ 
delphia under the belief that a sojourn there might improve 
her health. And defendant says that so far from said act 
on her part having been a desertion of the petitioner, that the said 
trip was taken at the instance and request- of the petitioner And 
defendant further says that if she has not shared the petitioner’s 
l>ed and hoard as is in paragraph 6 of the Petition alleged her 
neglect to do so has been due to the refusal of the petitioner to per- 
nut her to live with him as his wife or to properly provide for her or 
the children's support and maintenance. 

7 Answering paragraph 7 of the Petition defendant admits that 
uhile in a state of mental and physical dishabilitation she left her 

’ i-i? rs , me anr ! went to Reading, taking with her two of her 
children that if either of said children wrote to the petitioner that 
he wns starving, as is by paragraph 7 alleged, said letter was written 
with a view to having the petitioner contribute something to the 
support and maintenance of his wife and children. Defendant 
savs that the removal to Reading was necessitated bv threats emanat¬ 
ing from the petitioner that he would have her confined to an in¬ 
sane asylum. 

8. Defendant admits that she went to Chicago, Illinois, and that 
she was there cared for in the psychopathic ward of a public institu- 
tion where she was to he cared for until she recovered from her illness 
hut hat she was returned by the authorities to Washington, to the 
psychopathic ward of one of the hospitals in Washington of which 
she was legally a resident and which therefore should he properlv 
chargeable with her care and maintenance in default of her hus- 
Kind himself providing for her during this period. 

9. Answering paragraph 9 of the Bill defendant savs that 
t> it is not true that when permitted to leave Chicago she re- 

1 , i r. t cu Tlf ' < to , e horne of the Petitioner’s mother, hut that when 
she left Chicago she was sent to the psychopathic ward of an institu- 
non in the District of Columbia and there remained until her dis- 
c arge as cured, and that thereupon she was anxious to return and 
take up her abode with her husband and children. That upon 

l i? •,-! iP . refn.ed to receive her but left 

her there with his mother who had been keeping house for him 
during the defendant’s absence. 

10. Answering paragraph 10 of the Bill defendant savs that while 
at the home of the petitioner and residing there with his mother 
she has been provided by him with the sum of $10., per week for 
her support and maintenance and that of the children, but that the 
petitioner left the house, absented himself therefrom and has never 
returned to the same and that on the 1st of April, 1916 he neglected 
and refused to contribute further to the support of the defendant 
or of his said children and the defendant was thereupon obliged to 
seek relief in the Juvenile Court. Defendant admits that the said 
Court continued the cause for hearing until the 20th day of April, 
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1916, but for what reason other than upon the request of the peti¬ 
tioner is not known to this defendant. # . 

11 Answering paragraph 11 of the bill the defendant says that 

she is of sound mind, able to care for her children, and that in any 
event she is advised and believes and therefore avers that the question 
of her mental soundness, is immaterial to the attitude of the peti¬ 
tioner to support her and her children until such time as her con¬ 
dition may be judicially determined in appropriate proceed- 
7 ings and other provision made for her in accordance there¬ 
with. . 

12. The defendant denies that she has on several previous oc¬ 
casions deserted the petitioner and the children or threatened his 

life with a revolver. , „ , A . ,• 

Now further answering the petition defendant says that this peti¬ 
tion, as is apparent from the face thereof, was not filed in good faith, 
that her mental condition could not properly be inquired into in a 
bill for separation, and that the said petition has been filed for the 
sole purpose of affording the defendant a colorable defense to the 
proceedings brought against him in the juvenile Court for the 
desertion and non-support of his wife and children I 
further savs that the petitioner earns from $30., to $40., a ^eek. 
That she is wholly without means or ability to support herself or her 
children or to pav counsel for defending her from this proceeding. 

Wherefore the' defendant asks that an order may be passed re¬ 
quiring the petitioner to pay to this defendant the sum of $K> 
per week or such other sum as the Court may find to be reasonable 
durincr the pendency of this proceeding and that the petitioner may 
be required to pay a reasonable counsel fee to her attorney and hat 
upon hearing a final decree may be entered for alimony, counsel 
fees, and awarding of the custody of the children ‘0 *18 defendant. 


I do solemnly swear that I have read the foregoing answer by me 
subscribed and know the matters and things therein stated, and the 
same are true and those stated upon information and beliet, 1 pe- 

lieve to be true. VICTORIA SCOGNA. 


8 Subscribed and sworn to before me this 21st day of April, 

rsFAr/l EUGENE D. CARUSI, 

lS J Notary Public. 

EDWARD MASCOLO, 

Attorney for Defendant. 


Motion for Alimony, etc. 

Filed May 5, 1916. 

******* 

Comes now the defendant, by her counsel, and moves the Court 
to pass an order requiring the Petitioner in the above entitled cause 
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to pay to this defendant the sum of $15, per week alimony pendente 

hte and to also require the Petitioner to pay a reasonable counsel 

fee to her attorney for defending her in this proceeding, and for 
reasons therefor says: h 

respecTi'velv he haS " f ° Ur children of the ages ten, nine, six and two 

2. That she is wholly without means or ability to support herself 
or her said children or to pay her counsel. 

r i T v w he P etltlone r has a tailoring establishment on 9th and 
(jt bts., N. \\ . and earns from $30., to $40.. a week 

4. And for other reasons as shown by affidavits attached hereto 

EDWARD MASCOLO, 

Attorney for Defendant. 

9 To John H. Adriaans, Esq., Attorney for Plaintiff: 

Take notice that the above motion will be called to the attention 
ini°^ e ? f • '^ l ! ?tlces holding Equity Court on Friday, May 12th, 
E lb, at nine-thirty o’clock A. M., or as soon thereafter as counsel 
can be heard. 

EDWARD MASCOLO, 

c, . e . . Attorney for Defendant. 

Service of copy admitted 

J. H. ADRIAANS, 

Attorney for Plaintiff. 

May 3, 1916. 

Affidaidt of Victoria Scogna. 

District op Columbia, ss: 

Victoria Scogna being first duly sworn on oath deposes and savs 
hat she is the defendant in the above entitled cause: that her hiis- 
band. the petitioner has been paying her $10, a week for the sup¬ 
port of herself and her four children, of the ages ten, nine, six and 
two respectively. That she and her children have been living at 
the home of her mother-in-law under an arrangement entered into 
by and between her husband and his mother whereby deponent was 
allowed the use of the kitchen and one lied room without charge 
to .her, but that on Sunday April 30th, said mother-in-law notified 
deponent that she would have to surrender the room occupied bv 
her and her children and to move elsewhere. Deponent savs that 
this cannot be done without considerable expense to wit an advance 
payment of $20.. for rent, about five dollars for moving van and 
$o., deposit for gas meter to the gas companv. Deponent further 

i o f- V8 “ at *,1°" P. er , w . ee k is hardly sufficient to clothe and main- 
10 tain herself and children and entirely insufficient to assume 

• ■ i m nddltl °n thereto the payment of housejrent and other costs 

incident to running a house. Deponent further savs that she is 
wholly without funds to pay counsel for defending her in this nro- 
ceeding; that on the other hand her husband conducts a tailoring 
establishment in this city and earns from $30, to $40, a week. 
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♦ 

Wherefore deponent asks that an order may be passed requiring 
the petitioner to pay deponent the sum of $15., per week during 
the pendency of this proceeding and that the petitioner may lie re- 
ouired to pay in advance a reasonable counsel fee to her attorney. 

1 VICTORIA SCOGNA. 


Subscribed and sworn to before me this 3 day of May, 1916. 
r SFAI 1 EUGENE D. CARUSI, 

^ * Notary Public. 


Affidavit of Edward Mascolo. 


District of Columbia, ss : 

Edward Mascolo being duly sworn deposes and says that lie is the 
attorney of record for the defendant, Victoria Scogna, m the above 
action ' that on Monday May first, deponent had a conversation with 
Mr Pollock of the firm of Kassan & Pollock. Clothiers; that in said 
conversation the said Pollock advised deponent that Gmstino Scogna. 
plaintiff in the aliove entitled action was in partnership with one 
Buontempo and that the said Pollock & Kassan had a contract with 
the said firm of Scogna & Buontempo whereby the latter firm 
11 agreed to make suits for the former at an agreed price which 
said Pollock refused to divulge. Said Pollock further adused 
deponent that his firm paid to the firm of Scogna & Buontempo the 
sum of $100.. for work performed during the week beginning April 
17th and $47.50 for work performed during last week. Deponent 
further says that he had a talk with Jack Bernstein, Clothier on 
Monday last, wherein the said Bernstein advised deponent that he 
had paid to Scogna $50., for work performed during the «eek be¬ 
ginning April 17th and $65.. for work performed on last week 
Deponent lias found it necessary to make this affidavit because the 
said Pollock and Bernstein refused to sl ^^"^ Agc0L0 

Subscribed and sworn to before 

L seal - J Notary Public. 

Motion of Plaintiff as to Custody of Children. 

Filed May 8, 1916. 

******* 

Now comes the plaintiff and moves the Court to pass an order 
hereinadjudicating the rightful custody of the children mentioned 
in the bill' and as incident thereto that appropriate issues may be 
framed herein for trial by jury concerning the present mental con¬ 
dition of defendant. j H ADRIAANS, 

Attorney for Plaintiff. 


8 GIUSTINO SCOGNA VS. VICTORIA SCOGNA. 

To Edward Mascolo, Esq., Attorney for Defendant: 

,, tn hereby that the above motion will be presented 

12 ? t e ,.? q " lty Court for consideration and action on Friday 

the 12th day of May 191(3, at 10.00 a. m., or as soon there- 
alter as counsel can be heard. 

J. H. ADRIAANS, 
Attorney for Plaintiff. 

Affidavit. 

* * * * * * * 

Guistmo Scogna, being duly sworn, deposes and savs: that he is 
the plaintiff herein ; that m the latter part of Mav 1914, defendant 
was under police observation here ns to her mentality but was per 
nutted to leave the District on June 1. 1914: that an inquiry afto 

™ al r d ; tion ,r also thereafter i,eid > n phJphk, p a; 

that the authorities there permuted her to leave- that affinnt r P 
ceived a letter dated March 10. 1915. from J W. Callahan State 
Deportation Agent at Chicago, Ill., as follows: ’ 

R ^f IR addressed to you concerning your wife, 

ictoria > cogna aged thirty-one years, committed to the Chicago 

fllinn- H ° SP ff ta : D T nin ^ T1L ». March 4 ’ 191 5, from Cook County 
Illinois, suffering from insanity. * * * v ’ 

Very truly yours, 

J. V. CALLAHAN.” 

that defendant was permitted to leave Chicago because of non-resi- 
c erne there, and thence came to Washington, where she has since 
resided with affiant s mother; that affiant provides support for the 
maintenance of defendant and the children by paying the same 
to his mother; that defendant and the children lack for ' 
nothing: that she is irresponsible in money matters- and is 
unfit to be legally accountable for the care of said children 

GIUSTINO SCOGNA. ' 

Subscribed and sworn to before me this 8th dav of Mav 191(3 
rsEAL -J WILLIAM R. BAUM 

Notary Public, D. C. 

Motion to Dismiss Petition and for Counsel Fees. 

Filed May 9, 1916. 


Now comes V ictoria Scogna, defendant in the above entitled came 

A !r,v 0rr , iey Edward Mascolo. and moves the Court to dismiss 
the Petition herein and to award defendant’s counsel a reasonable 
fee, for defending her in this proceeding. e 

Cou rt d f ° r gr ° Unds ° f this motion ’ the said defendant shows to the 
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1. The only ground upon which the Petition is based, is contained 
in Paragraph"Six of said Petition as follows: 

“That defendant, in the latter part of May, 1914, was under 
police observation here as to her sanity, but was permitted to leave 
the District on June 1, 1914 and returned to the home of her father 
Pietro Conte, 516 Christioan Street, Philadelphia, Pa.; and that by 
said act defendant intended to, and did desert petitioner; and she 
has not since shared petitioner’s bed and board of her own volition, 

or at all.” . 

2. The plaintiff, in his affidavit supporting his motion as to cus¬ 
tody of children, says: , „ 1 , .. 

“That in the latter part of May, 1914, defendant was under police 
observation as to her mentality, hut was permitted to leave the Dis¬ 
trict on June 1, 1914; that an inquiry as to her mental condition 
was also thereafter held in Philadelphia, Pa.; that the au- 
14 thorities there permitted her to leave; that affiant received 
a letter dated March 10, 1915, from J. W. Callahan, State 
Deportation Agent at Chicago, Ill., advising plaintiff that his wi e, 
suffering from insanity, was committed to the Chicago State Hos¬ 
pital, Dunning, Illinois.” , . 

3. It is respectfully submitted that upon plaintiff s own showing 
the mental condition of the defendant was such that it was utterly 
impossible for her to formulate an intent to desert said plaintiff. 

EDWARD MASCOLO, 
Attorney for Defendant. 


To John H. Adriaans, Esq., Attorney for Plaintiff: 

Take notice that the above motion will he called to the attention 
of one of the Justices holding Equity Court on Friday, May 12,1916, 
at 10 o’clock A. M., or as soon thereafter as counsel can be heard. 

EDWARD MASCOLO, 
Attorney for Defendant. 


Order Dismissing BUI with Leave to Amend. 
Filed May 12, 1916. 


This cause coming on to be heard by the Court on defendant’s 
motion to dismiss the bill, it is thereupon, after argument of counsel 
on behalf of the parties, ordered this 12th day of May, 1916 that 
the hill be and hereby is dismissed, with leave however to the plain¬ 
tiff to amend the same within ten days, as he may be advised. 

WALTER I. McCOY, Justice. 


2—2992a 
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Amendment of Bill . 

Filed May 15, 1916. 

******* 

Now conies the plaintiff and upon leave in that behalf first 
lo had and obtained amends the bill by inserting in paragraph 
6 thereof, after the word “permitted” the words “bv the 
police authorities of the District of Columbia.” 

J. H. ADRIAANS, 

A ttomey for Plaintiff. 

Sendee of copy admitted, this 13th day of May, 1916 

EDWARD MASCOLO, 
Attorney for Defendant. 


Motion to Dismiss Amended Bill. 

Filed May 16, 1916. 

******* 

Comes now the defendant, by her attorney, and moves the Court 
to make an order directing that the amended hill of complaint herein 
be dismissed at the cost of the plaintiff and that the plaintiff be re¬ 
quired to pay to the defendant’s counsel a reasonable fee for his ser¬ 
vices in this behalf. For grounds of said motion defendant says: 
That the amended bill is identical with the original bill heretofore 
dismissed by the Court, except that the statement in said original 
bill, that the defendant was permitted to leave the District of Colum¬ 
bia has been amended by adding thereto the words, “bv the -police 
authorities of the District of Columbia”, which said amendment is 
frivolous and sets up matter wholly immaterial. 

EDWARD MASCOLO, 
Attorney for Defendant. 

16 To John H. Adriaans, Esq., Attorney for Plaintiff: 

Take notice that the above motion will be called to the attention 
ot Justice McCoy, holding Equity Court on Friday, May 19th 1916 
at ten o’clock A. M., or as soon thereafter as counsel can be ’heard’ 

EDWARD MASCOLO, 
Attorney for Defendant . 

Motion for Guardian ad Litem. 

Filed May 23, 1916. 

******* 

Now comes the plaintiff and moves the Court to appoint a guardian 
ad litem for defendant; and for cause thereof says that she was ad- 
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judged insane in Chicago, Ill., and committed March 4 1915 to the 
Chicago State Hospital, Dunning, Ill., to be treated for insanity, 
and was permitted to leave said Hospital solely because she was a 

non-resident there. j H AD ri AAK S, 

Attorney for Plaintiff. 

To Edward Mascolo, Esq., Attorney for Defendant: 

Take notice that above motion will be calendared for hearing 
May 26, 1916 in the Equity Court. ^ R AD r IAA jjs ; 

Attorney for Plaintiff. 


yj Exhibits to Bill. 

Filed June 2, 1916. 

Cook Countv Psychopathic Hospital, 

Cor. Polk and Wood Streets. 

Chicago, Feb. 27, 1915. 

You are hereby notified that Victoria Scogna is now at this in¬ 
stitution and will be examined as to her mental condition i in ie 
branch of the County Court held in this building on Mar. 4, 1915. 

at 10:30 a. m. 

Yours truly, R j DAVIS, M. D„ 

County Physician . 

(On Back.) 

H. I. Davis, M. D. 

Dear Sir: I have your communication of the 27th ultimo. 

I have long been of the belief that Victoria Scogna is of unsound 
mind, and sought a judicial finding to that effect in Washington, 
D. C. and in Phila. Pa., but was unsuccessful m both places, be¬ 
cause of the lack of a hearing in each place. 

My financial circumstances do not permit me to come to Chicago 
to testify; but I am willing to care for the children, if they are sent 

to me. 


Yours, 


G. A. SCOGNA. 



giustino scogna vs. victoria scogna. 

18 State of Illinois: 

? f Admin istration. 

t • Office Chicago State Hospital. 

mg Park Boulv. (Dunning) Chicago Ill 
Phone: Irving 178-Local 51 ^ * 

Lepartment of Deportation. 

State of Illinois. 

Victoria Scogna a4d thirtvlfn® 886 ' 3 *° you concerni nfi your wife 
State Hospital*'Dining f «“■* 
County, Illinois, suffering from Canity ’ ’ fr ° m C °° k 

*» ^ enough t0 

from her native and i ta y? A]L !!) ron 'Y« d hor <« this country 
her length of residence in the State nf llT ^ W - ith refeTe ™ to 

a 

Very truly yours, 

J. V. CALLAHAN, 

J. V. C.—B. State De Portation Agent. 

Decree Dismissing Bill. 

Filed June 2, 1916 

, * * * *’ * 

Lpon consideration of the motion nf a e j * 
the amended Bill of Complaint to dismiss 

-nd day of June, 1916 adjudged nrdo °,i' 1 , ls ,’- v the Court this 
amended Bill herein be and ti and I 601 ' 666 '' Tha ‘ the 
19 that the plaintiff pay the costs of ttas n ^ dismissed i 
By the Court. of th,a P roce edmg. 

WENDELL P. STAFFORD, Jvstice. 

count the ctrfof^pptls and^Th “ , hereby noted in °P en 
$100. Appeals, and the bond on appeal is fixed at 

WENDELL P. STAFFORD, Justice. 
Memorandum. 

June 8, 1916.—Bond on anneal fnr <ftino 

ppeal tor $100 approved and filed. 


A 
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Assignment of Errors. 

Filed June 12, 1916. 

******* 

1. The Court erred in declining to act on the motion filed May 
23 1916 

2. The Court erred in entertaining the motion of May 9, 1916, 
by a person incompetent to make the same. 

3. The Court erred in entertaining the motion of May lb, 19 lb, 
by a person incompetent to make the same. 

1 4. The Court erred in entertaining the motion of May 9, and May 

16, 1916, after answer filed April 25, 1916. 

5. The Court erred in entertaining motion of May 9, and May 
16, 1916, because inconsistent with motion of May 5, 1916. 

6. The Court erred in refusing to act on motion of May 8,, 191b. 

7. The Court erred in the conditional dismissal of the bill 

20 of May 12, 1916. .... , 

8. The Court erred in the absolute dismissal of the bill ol 

June 2, 1916. ........ . 

9. The Court erred in totally dismissing the bill, when any prayer 

thereof could have been granted. .... , 

10. The Court erred in dismissing said Bill without heanng evi¬ 
dence. when it had been calendared for final hearing. 

11. The Court erred in dismissing a bill, if amendme. thereof 

would cure any formal defects therein. . , , 

12. The Court erred in dismissing the amended bill, which had 
been amended to conform to the directions of another Justice. 

J. H. ADRIAANS, 
Attorney for Plaintiff. 

Designation of Record. 

Filed June 12, 1916. 


The Clerk will please prepare a transcript of record herein, con¬ 
sisting of: _ . 

1 . The original bill, filed April 17, 1916. 

2. The answer filed April 25, 1916. 

3. Motion for alimony supporting affidavits, etc. filed May o, 

Motion as to custody of children, filed May 8, 1916. 

5! Motion to dismiss petition, filed May 9, 1916 

6 . Order dismissing bill conditionally, filed May 12, 191b. 
21 7. Amendment of bill, filed May 15, 1916. 

8. Motion to dismiss amended bill, filed May 16, 191b. 

9. Motion for guardian ad litem, filed May 23, 1916. 

10. Exhibits to Bill, filed June 2, 1916. 
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11. Decree dismissing Bill, filed June 2, 1916. 

12. Bond filed June 8, 1916. 

13. Designation of record, filed June 12, 1916. 

14. Assignment of errors, filed June 12, 1916. 

J. H. ADRIAANS, 

Att y for Defendant. 

I am satisfied with above Record. 

EDWARD MASCOLO, 

June 9th. 1916. iltt0re * y f ° T 
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Supreme Court of the District of Columbia. 


United States of America, 

Distnet of Columbia, ss: 

T John R. Young, Clerk of the Supreme Court of the District 
of Co mnlua hereby certify the foregoing pages numbered from 
1 to 21. both inclusive, to he a true and correct transcript of the 
record, according to directions of counsel herein filed, copv of which 
is made part of this transcript, in cause No. 34259 in Equity, wherein 
Oiustmo Scogna is Plaintiff and Victoria Scogna is Defendant as 
the same remains upon the files and of record in said Court 

Tn testimony whereof. T hereunto subscribe mv name and affix) 

he seal of said Court at the City of Washington, in said District, 
this 5th day of July, 1916. 

[Seal Supreme Court of the District of Columhia.l 

JOHN R, YOUNG, Clerk. 


0 Goo nd0 ^ d ° n T er: District of Columbia Supreme Court. No. 
a "■ , So ?"" a - appellant, vs. Victoria Scogna. Court of 

Appeals, District, of Columbia. Piled -Tul- 24. 1916. Henrv W 
Hodges, Clerk. 














COURT OF APPEALS OF THE DISTRICT OF COLUMBIA 


Giustino Scogna 
vs. 

Victoria Scogna 


No. 2992 , General Calendar. 


STATEMENT OF THE CASE 

Appellant filed a Bill for Limited Divorce against appellee 
for Desertion, and incidentally for award of legal custody 
of four children. Answer thereto was filed by defendant, 
and the case was calendared for final hearing. Pending this 
hearing, appellee filed one motion for alimony, and another 
for dismissal of the Bill. Both motions were pending at 
the same time before the same Justice, as well as two counter 
motions by appellant, one for custody of children, and one 
for legal inquiry into mental status of appellee as incident 
to the rightful custody of the children. 

The Court singled out for consideration appellee’s motion 
to dismiss, and it being argued in support thereof that the 
language of the Bill permitted an inference that appellee had 
left the District with the sanction of appellant and could not 
therefore be guilty of desertion, the Court allowed the 
amendment of the Bill to exclude that inference. The Bill 
being accordingly amended, a motion to dismiss the amend¬ 
ed Bill was filed by appellee, which came for hearing before 
a different Justice, who dismissed the amended Bill upon the 



assurance of appellee’s counsel that the amended Bill did 
not differ from the original. 

Appellant has noted and prosecuted an appeal from this 
final dismissal because he contends the amendment was re¬ 
sponsive to the first objection and that if the amended Bill 
had been referred to the Justice who granted the leave to 
amend, he would have sustained the Amendment and de¬ 
clined to dismiss the amended Bill. 

ARGUMENT: 

1 The Court erred in failing to take action on motion of 
May 23, 1916 (Rec. p. 10), and upon the prayer of the 
Bill to appoint a guardian ad litem for defendant; 
since that duty is imposed upon the Court by Section 
104 of the Code. 

2 The Court erred in taking cognizance of the first mo¬ 
tion to dismiss, filed May 9, 1916 (Rec. p. 8) by de¬ 
fendant, when such motion, if at all, should have been 
filed by a guardian ad litem. 

3 The Court erred in taking cognizance of the second 
motion, filed May 16, 1916 (Rec. p. 10) to dismiss, 
by defendant when such motion should be filed, if at 
all, by a guardian ad litem. 

4 Rule 32 of the Equity Rules provides that: 

“Every defense in point of law arising upon the 
face of the bill shall be made by motion to dis¬ 
miss.” 

An answer is due upon failure to file the motion to 
dismiss, or upon overruling the latter. The motion 
to dismiss under the Rule must precede and not suc¬ 
ceed the answer, which waives or overrules the mo- 



tion to dismiss (Greenleaf vs. Queen, i Peter, 138 ; 
Tyler vs. Moses, 13 App. C. 428 ). 

5 The motion to dismiss, filed May 9 , 1916 (Rec. p. 
8 ) being inconsistent with the motion for alimony, 
filed May 5 , 1916 (Rec. p. 5 ), so that urging the 
former was a waiver of the latter, the Court should 
have compelled defendant to elect as between the mo¬ 
tions, and direct withdrawal of one. 

6 Appellant had a legal right to have the motion of 
May 8 (Rec. p. 7 ), considered and acted upon, re¬ 
gardless of the question whether defendant was 
guilty of desertion. (Brick Co. vs. Atkinson, 16 
App. C. 462 ; Brainard vs. Brick, 16 App. C., 595 ; 
Farrow vs. Bicycle Co., 18 App. C., 101 .) 

7 The mere fact that allegation of the Bill did not sus¬ 
tain the prayer for divorce, did not warrant condi¬ 
tional dismissal of the Bill (Brick Co. vs. Trott, 16 
App. C., 293 ). 

8 The mere fact that the amended allegation of the 
Bill did not sustain the prayer for Divorce, did not 
warrant absolute dismissal of the Bill (Murray vs. 
Hilton, 8 App. C., 281 ). 

9 If any prayer of the Bill is grantable, the total dis¬ 
missal thereof operates as a denial of justice and de¬ 
prives appellant of due process of law. (Greenleaf 
vs. Queen, 1 Peter, 138 ; Merrillat vs. Hensey, 34 , 
App. C., 398 .) 
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10 Rule 46 (of the Rules of Practice for the Courts of 
Equity of the United States) contemplates that evi¬ 
dence shall be taken in open Court, and that this must 
precede final disposition of the case; and the case at 
bar was then in that condition (Morgan vs. Sullivan, 
12 App. C., 137 ). 

11 Section 399 of the Code contemplates that a Bill may 

be amended at any stage of the case, and is intended 

”■ “ ,« .* 

to prevent the dismissal of a Bill merely for defective 
allegations (Robinson vs. Cathcart, 2 Cr. C. C., 590 ). 

12 The case should have been referred to the Justice who 
granted the leave to amend, to determine whether, in 
Ins opinion, the amendment met the objection pre¬ 
viously sustained by him. 

For these reasons, it is urged reversible error appears, and 
the cause should be remanded for further proceedings con¬ 
sistent with law and justice. 

Respectfully submitted, 

J. H. ADRIAANS, 
Attorney for Appellant. 
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IN THE COURT OF APPEALS OF THE DIS¬ 
TRICT OF COLUMBIA. 

October Term, 1916. 


Giustino Scogna, 

Appellant, 

vs. 

Victoria Scogna. 


BRIEF FOR APPELLEE. 

The attention of the court is respectfully called to the 
fact that in the statement of the case made by the ap¬ 
pellant a number of statements are made which are not 

« 

borne out by the record. A bill was filed on April 17th, 
1916, and an answer on April 25th. On May 9th a 
motion was filed to dismiss the petition and on May 
12th an order was entered dismissing the bill, but with 
leave to amend. On May 15th an amended bill was filed 
and on May 16th a motion was made to dismiss the 
amended bill. On June 2nd Justice Stafford passed an 
order dismissing the amended bill. 

Whatever irregularity may have existed in filing the 
motion to dismiss after an answer had been put into the 
original bill the plaintiff was not prejudiced as he was 
allowed to file an amended bill and instead of answering 
the amended bill the appellee moved to dismiss. 

Appellant’s statement of fact is also incorrect in 
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stating that the contention made, argued and passed 
upon by the court was that the bill should be dismissed 
because of equivocal language from which an inference 
might be drawn that the defendant left the jurisdiction 
with the consent of the plaintiff. The court is asked to 
read the original and amended bill from which it will 
appear that taken as a whole the bill alleges the in¬ 
sanity of the defendant and that all of the acts com¬ 
plained of were committed by her while suffering from 
mental infirmity. It is submitted that the twelve assign¬ 
ments of error are separately and as a whole without 
merit and require no answer. 

Respectfully submitted 

Edward Mascolo. 










